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BEFORE THE POLLUTION CONTROL BOARD JAN 202004
OF THE STATE OF ILLINOIS STATE OF ILLINOISPollution Control Board

WEI ENTERPRISES, )
Petitioner, )

V. ) PCBNo. 04-22
ILLINOIS ENVIRONMENTAL ) (LUSTAppeal)
PROTECTIONAGENCY, )

Respondent. )

RESPONSETO MOTION TO RECONSIDER

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounselandSpecialAssistantAttorney

General,and,pursuantto 35 Ill. Adm. Code101.500(d)and 101.504,herebyrequeststhatthe

Illinois PollutionControlBoard(“Board”) denythePetitioner’smotionto reconsider.In support

ofthis response,theIllinois EPAstatesasfollows:

1. On July 15, 2003, the Illinois EPA issueda final decisionto the Petitioner. On

July 16, 2003,thePetitionermadeawritten requestto theIllinois EPA for anextensionoftime

by which to file apetition for review, askingthe Illinois EPAjoin in requestingthat the Board

extendthe thirty-five day period for filing a petition to ninety days. The Petitionerdid not

representwhenthefinal decisionwasreceived.

2. On August 15, 2003,theIllinois EPA maileda requestto the Boardon behalfof

both the Petitionerand the Illinois EPA, askingthat the Board grant an extensionof time to

November17, 2003,to thePetitionerto file a formal petitionasallowedfor pursuantto Section

40(a)(1) ofthe Illinois EnvironmentalProtectionAct (“Act”) (415ILCS 5/40(a)(1)). Thestated

purposeof the requestwasto allow thepartiesadditionaltime to discussthe matterandeither

resolvethe issueswithout needof a hearingor to limit the scopeof any hearingthat may be

necessaryto resolvethis matter.
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3. The Illinois EPA clearly statedin the requestfor additional time that it was

counting from the date of the subjectfinal decision,and not the dateof service,since the

Petitionerdid not identify the dateupon which the decisionwas received. The Illinois EPA

serveda copyoftherequestfor theextensionoftime uponthePetitioner.

4. On September4, 2003,the Board issuedan orderstating that the Illinois EPA’s

requestwastimely filed and wasapproved. Accordingly, the Board orderedthatthePetitioner

mustfile a formal petitionby no laterthanNovember17, 2003,otherwisetheright to appealthe

subjectfinal decisionwould lapseandtheBoardwould dismissthecase.

5. Section40(a)(1)of the Act and Section105.406of the Board’sproceduralrules

(35 Ill. Adm. Code105.406)wasrelieduponby theBoardin grantingtheextension.Boththose

provisionsstatethat an extensionof time to file a formal petitionmay be granted,upon joint

requestby theparties,for a “period of time not to exceed90 days.” Thoughthe Illinois EPA

doesnothaveawrittenrecordoftheBoard’sserviceoftheSeptember4, 2003order,presumably

thatorder(asareall suchorders)wasserveduponboth theIllinois EPA andthePetitioner.

6. OnNovember18, 2003,thePetitionersenta formalpetition seekingto challenge

thesubjectfinal decision. OnDecember4, 2003,theBoardissuedanorderdismissingthecase.

TheBoardruledthat, pursuantto its orderdatedSeptember4, 2003,thePetitionerdid not meet -

thefiling deadlinesetforth.

7. On December30, 2003, the Petitionerfiled a Motion to Reconsider(“motion”)

with theBoard, askingthattheBoard reverseits December4, 2003 orderandreinstatethecase.

TheIllinois EPAreceivedserviceofthemotion onJanuary2, 2004.

8. In its motion, the Petitionerarguesthat it did not receivea copyof theBoard’s

September4, 2003order,settingforth thefiling deadlineofNovember17, 2003. ThePetitioner
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alsoarguesthat, baseduponan affidavit includedwith themotion, thesubjectfinal decisionwas

not receivedby the Petitioneruntil July 16, 2003. The Petitioner then arguesthat for

computationpurposes,the Boardshould begincountingfrom July 17, 2003,to determinewhat

the
125

th day afterthedateofserviceshouldbe. Thatcalculationwould resultin November19,

2003,asbeingtheappropriatedatefor timely filing apetition.

9. The Petitioner’s argumentsare not compelling. The Petitioner is basing its

argumentson the notion that it did not receiveserviceof the September4, 2003 order, and

thereforewasnot awareofthedateselectedby theBoard. However,thePetitionerdid notclaim

that it did not receivethe Illinois EPA’s requestfor the extensionof time, in which the date

soughtfor the extensionwas clearly put forth asNovember17, 2003. No objectionto that

requestwasraisedby thePetitioner.

10. Further,the Board surelyfollowed all necessaryandappropriatestepsto servea

copy oftheSeptember4, 2003 orderuponthePetitioner. Theorderwasreceivedby theIllinois

EPA, andthereforethereis no reasonto believeit wasnot soreceivedby thePetitioner. Also, it

is incumbentuponthe Petitionerto follow up on any suchrequestto ascertainwhetherin fact it

did receiveanextensionof time to file its petition. Evenwithoutbenefitof acopyoftheBoard’s

writtenorder,thiscouldhavebeendonethroughtheBoard’swebsiteresources.

11. Finally, the method of calculationproposedby the Petitioneris wrong. The

Petitionerwould have the Board adopta methodsuchthat the 125 daysof time would begin

counting from the day after the dateof service,not beginningwith the dateof service. The

Petitioner’smethodwould actuallyallow for 126 daysafter the dateof service,which is not

allowedfor.
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12. The Petitioner failed to raise any timely objection or concernregardingthe

contentof theBoard’sSeptember4, 2003 order, suchthatthe Petitioneris arguingthat it never

botheredto learnwhetherit did in factreceiveanextensionof timeto file apetition. Further,the

Board’sorderis clearandsetsforth adateno longerthan 90 daysfrom thedateof serviceofthe

final decision;notably, the languageof Section40(a)(1)of theAct and Section 105.406allows

for an extensionto a dateup to, andpossiblylessthan,90 daysfrom the dateof service. The

extensionsimplycannotbe for a longerperiodoftime.

13. ThePetitioner’sfailure to follow up on theBoard’sSeptember4, 2003 orderand

untimelypresentationof argumentsshould be disregarded. The Board should affirm its order

enteredon December4, 2003.

WHEREFORE,for the reasonsstatedabove,the Illinois EPA respectfullyrequeststhat

theBoarddenythePetitioner’smotion.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respondent

JóhnQ.Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:January16, 2004

This filing submittedon recycledpaper.
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CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify that onJanuary16, 2004, I servedtrue.

and correctcopies of a RESPONSETO MOTION TO RECONSIDER,by placing true and

correct copies in properly sealedand addressedenvelopesand by depositing said sealed

envelopesin a U.S. mail dropbox locatedwithin Springfield, Illinois, with sufficientFirst Class

Mail postageaffixed thereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk Curtis W. Martin
Illinois PollutionControlBoard Shaw& Martin, P.C.
JamesR. ThompsonCenter 123 South1

0
th Street

100WestRandolphStreet Suite302
Suite11-500 P.O.Box 1789
Chicago,IL 60601 Mt. Vernon,IL 62864

Carol Sudman,HearingOfficer
Illinois PollutionControlBoard
1021 North GrandAvenue,East
P.O.Box 19274
Springfield, IL 62794-9274

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)


